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1. In my decision of March 12, 2019 I found as follows: 

REMEDY 

102. I have found that discharge was excessive. The Union argued that the imposition of 
a lesser penalty and reinstatement was the appropriate remedy. The Union did not 
provide an opinion on what disciplinary penalty would be warranted. McMaster 
argued that should I find that discharge was excessive, reinstatement was not 
appropriate and suggested that damages in lieu of reinstatement was the appropriate 
remedy. McMaster suggested that should I find that reinstatement was not 
appropriate I should remit the issue of damages to the parties while remaining seized 
in the event that the parties could not resolve the issue. 

103. McMaster relied on DeHavilland Inc., in support of their position that damages in 
lieu of reinstatement was the appropriate remedy, while the Union relied ITC -
E.M and TCDSB- De Santis in support of their position that reinstatement was the 
appropriate remedy. 

104. DeHavilland Inc. provides for five factors that are relevant to the issue at hand (at 
para. 5): 

5. The cases referred to cite several factors that are relevant to the decision to 
award compensation in lieu of reinstatement. In no particular order those factors are: 

1. The refusal of co-workers to work with the grievor. 

2. Lack of trust between the grievor and the employer. 

3. The inability or refusal of the grievor to accept responsibility for any 
wrongdoing. 

4. The demeanor and attitude of the grievor at the hearing. 

5. Animosity on the part of the grievor towards management or co-workers. 

6. The risk ofa "poisoned" atmosphere in the workplace. 

105. Of the five factors set out in DeHavilland Inc., the lack of trust between McMaster 
and Mr. Malavolta is the most relevant consideration in the matter before me. I 
accept that there is a degree of animosity between Mr. Malavolta and McMaster 
however such animosity was not significant and would not lead me to conclude that 
reinstatement was not appropriate. I have found Mr. Malavolta to have accepted 
responsibility for his time theft during the period of March 28 to April 1, 2016 and 
May 2 to May 20, 2016. I also note that in his evidence he confirmed that he may 
have committed time theft between twenty (20) to fifty (50) times. The remaining 
factors, refusal of co-workers to work with Mr. Malavolta; the demeanor and 
attitude at the hearing; and the risk of a "poisoned" atmosphere, are not present in 
this matter. 

106. In fashioning an appropriate remedy, I have to determine if the employment 
relationship can be restored. An impo1tant element in that determination is trust. 
Can the trust between McMaster and Mr. Malavolta be restored? Based upon all the 
evidence before me, I am of the opinion that it cannot. 
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107. Mr. Malavolta works primarily without direct supervision in a position of a high 
degree of trust. He has been found to have committed multiple breaches of trust 
which were intentional and deliberate. If this were the end of the analysis I would 
have, in all the circumstances described above, imposed a six month suspension and 
reinstated Mr. Malavolta with no compensation. However, there is additional 
evidence to review which is relevant to remedy. I had previously found that the 
transponder records, cell phone and text message records, and the summary of that 
data, all from the period of January 2015 to May 2016, were not admissible for the 
purposes of establishing just cause but were admissible and relevant to remedy. 

108. Upon review of those records, including the summary, it is apparent that Mr. 
Malavolta's attendance records demonstrate a shocking pattern of abuse. The 
summary and records to the summary, sufficiently demonstrate on a balance of 
probabilities, that Mr. Malavolta left prior to the scheduled end of his shift, the vast 
majority of days he worked during the period of January 2015 to May 2016. Over 
the course of approximately seventeen months, Mr. Malavolta's transponder record 
shows him leaving work at or after 4:30 pm only three times. Although he has not 
demonstrated that there is any reason to doubt this record, ifl were to discount the 
number of times the record shows his vehicle leaving ten (10) to fifteen (15) minutes 
early and further discount the record for the occasional time his son may have 
borrowed his vehicle, although it was Mr. Malavolta's evidence that his son 
borrowed his vehicle during the day and not at the end of his shift, there would still 
be a remarkable number of times Mr. Malavolta did not work to the end of his shift. 
It was Ms. Livesey's evidence that Mr. Malavolta was paid approximately six weeks 
of wages for work not performed over the period of January 2015 to May 2016. I 
do not doubt Ms. Livesey's evidence in this regard. 

109. Although I found Mr. Malavolta to have accepted responsibility for the time theft 
as it related to March 28 to April 1, 2016 and May 2 to May 20, 2016, I do not have 
the same opinion with respect to Mr. Malavolta's acknowledgment and acceptance 
with respect to his pattern of abuse in the preceding sixteen months. His evidence 
was that he had been dishonest on his time card between twenty to fifty times. 
Although it was not clear from his evidence if Mr. Malavolta was referring to twenty 
to fifty times including or in addition to those times covered by the March 28, 2016 
to May 20, 2016 period, the number of times Mr. Malavolta completed a fraudulent 
time card between January 2015 and March 2016 would significantly surpass 
twenty to fifty times. Mr. Malavolta's failure, while testifying, to acknowledge the 
breadth ofhis pattern is similar to the evidence in OPG and TDSB-Naccarato, where 
the grievors maintained their denial throughout the hearing. 

110. Mr. Malavolta's prolonged period ofabuse and his failure to fully acknowledge and 
accept his breaches of trust over the period of January 2015 to March 2016 lead me 
to the conclusion that it is very unlikely that a trusting relationship can be restored. 
Although Mr. Malavolta's level of misconduct does not rise to the abusive levels 
described in ITC - E.M and TCDSB- De Santis, Mr. Malavolta's time theft/breach 
of trust and his failure to acknowledge the extent of his misconduct over that period 
has caused irreparable hann to the employment relationship. For these reasons, I 
find that reinstatement is not appropriate and order compensation in-lieu of 
reinstatement. 

111. I remit the issue of compensation to the parties. Should the parties not be able to 
resolve the outstanding issue, either party may remit this issue to me for 
determination. 
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112. I remain seized with respect to the implementation of this award and any 
outstanding issues. 

2. The parties were unable to agree on the quantum of compensation and remitted the issue to me 
for determination. A hearing on the issue was held on November 5, 2019. 

3. The parties relied on the following case law in support of their respective positions: 
Humber River Hospital v Ontario Nurses' Association, (Steinberg) ("Humber River") 2017 
CanLII 83072 (ON LA); Hay River Health and Social Services v. Public Service Alliance of 
Canada (Dalton Grievance), [2010] C.L.A.D. No. 407, 201 L.A.C. (4th) 345 (Sims) ("Hay 
River"); NAV Canada and IB.E. W., Local 2228 (Coulter)(Re), [2004] C.L.A.D. No. 617, 131 
L.A.C. (4th) 429 (Kuttner) ("NAV Canada"); Toronto (Metropolitan) v. C. UP.E., Local 79 
(Dalton Grievance), [2001] O.L.A.A. 559, 99 L.A.C.(4th) 1 (Simmons) ("Toronto 
(Metropolitan)"); Canvil v. JAM & AW, Lodge 1547, [2006] 152 L.A.C. (4th) 378 
(Marcotte)("Canvil"); Hendrickson Spring Stratford Operations v. US. W.A, Local 8773, [2009] 
0.L.A.A. No. 648 (Solomatenko) ("Hendrickson Spring"); DeHavilland Inc. and CAW, Local 
112, Re, 1999 Carswell Ont 5421 (Raynor) ("DeHavilland Inc."); Re North American Mining Inc. 
and I UO.E., Local 955 (Dow Grievance), [2010] A.G.A.A. No. 73 (Power) ("Re North 
American Mining"); Cassellholme Home for the Aged (District of East Nipissing) v. C. UP.E., 
Local 146, [2007] O.L.A.A. No. 102 (Slotnick) ("Cassellholme Home"); Re Lakehead University 
and LUFA (Bernard) (2018), 138 C.L.A.S. 148 (Surdykowski) ("Re Lakehead University"); Re 
Extendicare (Canada) Inc. and Unifor, Local 302, 2016 CanLII 8578 (White) ("Re Extendicare 
(Canada)"); Re Cuddy Food Products and UFCW Local 175 (Bell), 1994 CarswellOnt 6158 
(Hunter) ("Re Cuddy Food Products"); Re Winnipeg (City) and C. UP.E., Local 500 
(Henderson), 2012 CarswellMan 770 (Adkins) ("Re Winnipeg (City)"); and Canada Post Corp 
and C. UP. W., 1991 CarswellNat 939 (Picher) ("Canada Post Corp"). 

4. Further, at the close of parties' respective arguments I identified Re Toronto Community Housing 
Corp. and CUPE 79 (Hong-Yue), 2018 CarswellOnt 17374 (Herman) ("Re Toronto Housing 
Corp.") as an additional decision relevant to the issues. I directed each party to provide written 
submissions on the case. The submissions were received on November 15, 2019 (union's 
submissions); November 22, 2019; (employer's submissions), and on November 29, 2019 
(union's reply submissions). 

5. In matters dealing with compensation in lieu ofreinstatement, arbitrators have applied one of two 
different methods in calculating the compensation. The first is the "fixed term approach" where 
the arbitrator projects how long he/she believes the grievor will remain in his/her job, which can 
be considered to be the grievor's projected date ofretirement, and calculate the grievor's total 
wage loss from the date of termination to this date ofretirement. Thereafter, the Arbitrator must 
deduct from that total amount a number of discounts for various contingencies, such as the 
likelihood of demotion or discharge, layoffs, or discontinuance of employment due to illness or 
accident, or voluntary resignation for any other reason, and must also deduct an amount based 
upon the likelihood of the grievor's ability to mitigate his lost wages. See for example, Hay 
River, supra, and Lakehead University, supra. The second method is referred to as "retirement 
allowance approach". In this method, the arbitrator calculates damages based upon a number of 
months per year of service with an additional amount, a "top up", to account for the loss of 
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collective agreement benefits such as seniority, health and welfare and pension benefits. See for 
example, Humber River, supra, Toronto (Metropolitan)", supra, and Re Toronto Housing Corp, 
supra. 

6. Both parties preferred to apply the retirement allowance approach. In light of this, I have applied 
this approach to the calculation of the grievor's compensation. Although, the parties agreed that 
the retirement allowance approach should be used, they did not agree on the elements or factors 
that should be considered. I address those factors below. 

7. The Union argued that Mr. Malavolta should be compensated at 1.25 to 1.5 months per year of 
service, plus 15% to compensate for the loss of Collective Agreement benefits. The Union also 
argued that Mr. Malavolta was entitled to notice and severance pay pursuant to the Employment 
Standards Act ("ESA"). 

8. McMaster argued that Mr. Malavolta should be compensated at 1 month per year of service. 
McMaster agreed that the grievor was entitled to an additional 15% percent to compensate for 
the loss of Collective Agreement benefits. McMaster disputed Mr. Malavolta' s entitlement to 
notice and severance pay pursuant to the ESA arguing that this would amount to double 
recovery. McMaster also argued that the compensation was subject to mitigation and that I 
should deduct an additional seven (7) weeks as a set-off caused by Mr. Malavolta's time theft. 

9. Both parties calculated Mr. Malavolta's weekly earnings to be $1,376.40 per week. McMaster 
claimed that he had 13.8 years of service while the Union claimed Mr. Malavolta to have 13.8 
years and one week of service or 13.825 years of service. Mr. Malavolta was hired on August 14, 
2002 and terminated on June 22, 2016. I am satisfied that 13.825 best represents Mr. Malavolta's 
years of service. The parties' respective calculations relating to their claim as follows: 

Union 
At 1.25 months per year of service 
Damages: $5,964.40 x 13.825 x 1.25 = $103,072.29 + 15% = 
Notice Pay: 8 weeks x $1,376.40 = 
Severance Pay: One week per year of service - $1,376.40 x 13.825 = 
Total: 

At 1.5 months per year of service: 

$118,533.13 
$ 11,011.02 
$ 19,028 73 
$148,572.88 

Damages: $5,964.40 x 13.825 x 1.5 = $123,642.01+15% = $142,239.76 
Notice Pay: 8 weeks x $1,376.40 = $ 11,011.02 
Severance Pay: One week per year of service - $1,376.40 x 13.825 = $ 19,028 73 
Total: $176,279.51 
The Union also claimed interest calculated from the date termination. 

Employer 
McMaster based their calculations on 13.8 months (one month per year of service) which was 
equivalent to 59.34 weeks. 

Damages: 
Less: 
Less: 
Total: 

$1,376.40 x 59.34 weeks= $81,675.58 + 15% = 
25% for failure to mitigate $93,926.91 x 25% = 
7 weeks x $1,376.40 + 15% = 

$93,926.91 
($23,481.73) 
($11,080 02) 
$59,365.16 
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10. The Union calculated Mr. Malavolta's monthly income as follows: 

$34.41 per hour@ 40 hours per week= $1,376.00 per week 
$1,376.00 x 52 weeks= $71,572.80 per year 
$71,572.80 divided by 12 months= $5,964.40 

11. In my view, given that compensation in the retirement allowance method is based upon months 
per year of service, it is appropriate to determine the grievor's monthly earnings and the method 
applied by the Union is correct. 

12. Both parties agreed that there should be a fifteen percent (15%) increase in the monthly amount 
to compensate the Mr. Malavolta for the loss of Collective Agreement benefits. A review of the 
jurisprudence relied upon by the parties confirms that this is the most common figure used to 
calculate the additional damages to compensate for the loss of Collective Agreement benefits. 
Applying this to Mr. Malavolta's monthly earnings results in a total monthly amount of 
$6,859.06. See below. 

$5,964.40 x 15% = $894.66 
$5,964.40 + $896.66 = $6,859.06 

13. Mc Master argued that the appropriate multiplier was one month per year of service. Relying on Arbitrator 
Solomatenko's decision in Hendrickson Spring, supra, McMaster argued that I should take Mr. 
Malavolta's conduct into consideration when fashioning a remedy noting that Mr. Malavolta's 
time theft was shocking. McMaster argued that Mr. Malavolta was not reinstated due his 
prolonged time theft, breach of trust, and failure to acknowledge and accept the breadth of his 
time theft. McMaster also relied on DeHavilland Inc, supra, and Re North American Mining, 
supra, in support of their position that the Mr. Malavolta is entitled to one month per year of 
service. Further, McMaster argued, relying on Cassellholme Home, supra, that the compensation 
must be fair but should not be in a range where it is viewed as a reward for Mr. Malavolta's 
misconduct. 

14. The Union argued that the range of damages is between one to two months per year of service 
while noting that two months is an outlier and one and a quarter months is the most common 
award. The Union did not agree that Mr. Malavolta's conduct was a factor to be considered when 
determining the award. The Union directed my attention to several decisions including Canvil, 
supra, and Re Lakehead University, supra, in support of their position that a grievor's conduct is 
not a relevant consideration in determining compensation. 

15. Turning first to Hendrickson Spring, supra,· Arbitrator Solomatenko expressed the clear view that 
the grievor's conduct was a relevant factor in determining the monetary remedy when 
reinstatement is found not to be appropriate. Arbitrator Solomatenko questioned the principle 
that the loss of employment was due to the employer's breach of the collective agreement noting 
that the grievor was not being reinstated because of factors which were personal to him, 

it cannot be ignored that there is an element of culpability, such as, refusal to 
accept responsibility for his actions and animosity towards management. It is on 
the basis of such factors that an arbitrator, not the employer, has detennined that 
the grievor's employment shall not be reinstated. [Para. 23] 
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Whatever meaning can be given to the principle that there should be an economic 
value assigned to the loss of collective agreement benefits and rights, it is not a 
straightforward calculation of the value of the benefits that would otherwise have 
been available to the griever under the collective agreement. The simple fact and 
reality is that all those benefits and rights were available to him "but for" the 
factors personal to him that have led an arbitrator to the significant conclusion that 
the griever should not continue to enjoy the full benefits and rights of that 
collective agreement relationship. One of the most valuable benefits available 
under the collective bargaining regimen is the right ofreinstatement. In this case, 
it is the griever, not the employer, who is personally responsible for not receiving 
that benefit. If one ignores that reality, then compensation, as the employer has 
argued, takes on the cloak of a reward and not a substitution of a penalty as 
contemplated under subsection 48(17) of the Act. [Para. 26] 

16. An opposite view has been expressed by other arbitrators. See for example, DeHavilland Inc, 
supra, Canvil, supra, and Re Lakehead University, supra. In Canvil, supra, Arbitrator Marcotte, 
relying on DeHavilland Inc, supra commented at page 17 of his award, 

When a bargaining unit member is not reinstated, he or she no longer has 
entitlement to the rights, benefits and privileges under the collective agreement, 
and which rights, benefits and privileges usually increase with seniority, in turn 
calculated on the basis of years of service. (For example, in the instant case, the 
amount of vacation time entitlement increases based on years of service under 
Schedule "B".) Thus, I agree with arbitrator Raynor Re DeHavilland, supra, on 
this point and, also, agree that the griever's conduct which might have influenced 
the decision by the employer and the arbitrator not to reinstate the griever is 
irrelevant cf, Re Deigan, supra, Re Loyer, supra. In De Havilland case, arbitrator 
Raynor addressed an appropriate arbit~al approach to remedy in lieu of 
reinstatement in light of the parties' submissions on the issue. Relevant to our 
purposes, he states at p.158: 

That compensation is for the loss of the employee's rights, privileges, and 
benefits under the collective agreement and the question is not to be coloured in 
any way by the conduct of the employee which might have influenced the 
decision not to reinstate it. 

17. Further, in Re Lakehead University, supra, Arbitrator Surdykowski addressed the issue while 
commenting on Arbitrator Solomatenko's view, 

114. Notwithstanding decisions such as Cassellholme and Hendrickson Spring, 
for nearly 20 years (i.e. since De Havilland), arbitrators generally agree that the 
determination that reinstatement was not appropriate should not influence the 
determination of the appropriate remedy, except as a contingency for the 
assessment of damages going forward from the date of the decision to allow the 
grievance but not reinstate. A griever's "bad actor" conduct is taken into account 
when the issues of just cause for discharge and whether or not to reinstate are 
determined and is irrelevant to the issue of in lieu compensation, except to the 
extent that that the evidence suggests that the griever is unlikely to have continued 
in employment to the primafacie end of the fixed term (i.e. the expected date of 
retirement). Taking the grievor's pre-termination conduct into account for other 
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than relevant contingency purposes would penalize the grievor twice - once by 
declining to reinstate, and again by reducing compensation for loss of employment 
notwithstanding the absence of just cause or other collective agreement basis for 
discharge. It is no more appropriate for an arbitrator to penalize a grievor twice 
for the same behaviour than it is for an employer to do so. 

18. In Cassellholme Home, supra, Arbitrator Slotnick applied somewhat of a hybrid approach 
finding, 

12. A careful review of the case law leads me to conclude that the approach used 
in Metropolitan Toronto case is most appropriate here. The employer did not have 
just cause to discharge Ms. Morabito, although I found there was cause for 
discipline. Nonnally, this would mean the grievor would be reinstated with full 
back pay, subject to her duty to mitigate and a period of suspension. However, for 
reasons outlined in my earlier decision, I decided that the normal remedy should 
not apply. The suitable remedy is to compensate Ms. Morabito for the loss of the 
unionized position. While the parties devoted much effort in their written 
submissions to the question of fault and how it should detennine the amount of 
money awarded, the current exercise, in my view, has little or nothing to do with 
fault as that issue was dealt with in my earlier decision. Ms. Morabito must be 
compensated fairly; at the same time, given the apparent tension in the workplace 
resulting from the incident and Ms. Morabito's discharge, the compensation must 
not be in the range where it will be viewed as a reward for her misconduct. 

19. It is evident that the grievor's past conduct or conduct giving rise to the discipline is relevant if 
applying the fixed term approach, see Re Lakehead University, supra. However, the more 
common view is that it is not relevant when applying the retirement allowance approach. This 
view stems from the assessment that the grievor has already been disciplined for the misconduct 
and any further consideration would amount to the grievor being penalized twice for the same 
misconduct. Further, reinforcing the view that the grievor's conduct is not a relevant factor, when 
applying the retirement allowance approach the arbitrator is attempting to apply a monetary 
value to the loss of unionized employment and the grievor's conduct is not, normally, relevant to 
that assessment. 

20. The matter before me is somewhat unique or at least not addressed by the jurisprudence put 
before me. In my March 12, 2019 decision on the merits, I found the evidence relating to the cell 
phone records for the period of January 20, 2015 to May 24, 2016, the text message records for 
the period of October 2015 to March 2016, and the summary of the transponder records, cell 
phone and text message records for the period of January 2015 to June 2016 to be inadmissible 
for the purposes of establishing cause but admissible and relevant for the purposes of remedy. In 
my March 12, 2019 award I wrote: 

65. I agree that McMaster is not attempting to broaden or add to the grounds of 
discharge and I agree that the "summary" may not have been available prior to Mr. 
Malavolta's termination; however, much of the information, and more importantly, 
the most significant information, the transponder records and cell phone records, 
were readily available. McMaster was aware of Mr. Malavolta's actions and 
potential pattern of leaving early, they had reviewed the March 28 to April 1 
transponder records, as well as the transponder records from May 2 to May 6, May 
9 to 13, and May 16 to May 20. All of which indicated a pattern of behaviour. It 
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would not have expended great effort to have obtained the transponder records for 
prior periods as well. Further, there was a three week delay between the May 31, 
2016 investigation meeting and June 22, 2016, the date of discharge. There was 
sufficient time between the investigation meeting and the decision to terminate, to 
retrieve the transponder and cell phone records, and to undertake a review of those 
records prior to the June 22, 2016 discharge. On this basis, I find thatthe infonnation 
and records contained in the summary were, with reasonable diligence, discoverable 
prior to Mr. Malavolta's discharge and are therefore not admissible for the purposes 
of determining cause. 

66. Although not admissible for the purposes of cause, the summary is admissible for 
the purposes ofremedy. There are several factors relevant to the assessment of the 
appropriate remedy; one factor, and perhaps the most important, is trust. This is 
particularly important given that Mr. Malavolta has been accused of, and admitted 
to, multiple breaches of trust during the period of March 28 to May 20, 2016 and 
where Mr. Malavolta is employed in a position of trust. The Union is correct, in 
fashioning an appropriate remedy I will have to determine if the employment 
relationship can be restored. In making that determination, and more precisely, 
determining whether trust in Mr. Malavolta can be restored, it is appropriate to 
consider Mr. Malavolta's conduct, including the conduct as set out in the summary, 
while in the employ of McMaster, notwithstanding that the information was not 
reviewed until after Mr. Malavolta's discharge. For clarification, I find that the cell 
phone records for the period of January 20, 2015 to May 24, 2016, the text message 
records for the period of October 2015 to March 2016, and the summary of the 
transponder records, cell phone and text message records for the period of January 
2015 to June 2016, are admissible and relevant for the purposes ofremedy. 

21. Mr. Malavolta was originally discharged and, pursuant to my March 12, 2019 award, would have 
been subjected to a six month suspension for the time theft occurring from March 28, 2016 to 
May 20, 2016. The evidence relating to the cell phone records for the period of January 20, 2015 
to May 24, 2016, the text message records for the period of October 2015 to March 2016, and the 
summary of the transponder records, cell phone and text message records for the period of 
January 2015 to June 2016 were not considered when McMaster terminated Mr. Malavolta's 
employment and were not considered in determining the appropriate penalty of a six month 
suspension. In my view, Mr. Malavolta's conduct of time theft, as captured in the summary for 
the period of January 2015 to March 2016 (i.e. not the time theft associated with his discharge) is 
relevant to the remedy of declining to reinstate him and awarding compensation in lieu of 
reinstatement. It is relevant but, in the circumstances of this matter, adds very little to the 
analysis. I note that once entering the examination to determine the appropriate compensation, 
the arbitrator is assessing the value associated with losing a unionized job, which includes the 
loss of a 'just cause provision', seniority, bumping rights, and vacation entitlement. The analysis 
of the value of these collective agreement benefits is, primarily, an objective analysis. The 
objective value of this loss is not impacted by either the grievor's conduct or the employer's 
conduct. · 

22. To some extent, arbitrators have also imported a subjective element as well. See for example 
paragraphs 31 and 32 of Humber River, supra: 

[31] The employer has correctly noted that this case is unusual in that the 
grievor ultimately found employment in a hospital covered by the very same tenns 
and conditions of the collective agreement that applied when she worked for the 
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employer. As result, she has regained some of the protections (such the just cause 
provision) that she would otherwise be compensated for. This must be considered 
as a factor that reduces her entitlement. 

[32] On the other hand, her seniority and service which she had with the 
employer are lost forever and cannot be re-gained. Equally, her evidence at the 
hearing was that she wanted to return to work in the employer's ER because she 
preferred the nature, quality and challenge of the work more than at the ER with 
her current employer. These factors cannot be ignored and would operate to 
increase her entitlement. 

[emphasis added] 

23. Arbitrator Steinberg includes the loss of the quality and challenge of work, and the employee's 
desire to remain in or return to her former position in his analysis. These are subjective factors, 
which may increase a grievor's entitlement. To some extent, if subjective elements are imported 
into the analysis of damages in lieu of reinstatement, a grievor's conduct may have some 
relevance in assessing the grievor's subjective evidence. Ifl am called upon to determine, "what 
did this job mean to the grievor", the grievor's conduct at work, may assist in that analysis. 
Having said this, Mr. Malavolta's time theft over the period of January 2015 to May 2016 was 
considered in my determination not to reinstate him to his former employment. I am now called 
upon to assess the level of compensation in lieu of reinstatement and in doing so I am 
determining a monetary value for losing unionized employment benefits. This is an objective 
analysis. Mr. Malavolta's conduct is not relevant to that objective analysis. 

24. The arbitral jurisprudence lacks a cogent rational in determining the appropriate multiplier. For 
example, in Canvil, supra, an employee with thirty-one years of service was awarded one month 
per year of service, while in Humber River, supra an employee with five and half years of 
service was awarded one and a quarter months per year. The range is from one to one and half 
months per year of service, with the most common being one and a quarter months per year of 
service. Some decisions, such as Humber River, supra, address factors which may increase or 
decrease a grievor's entitlement (see Para. 31 and 32 of Humber River, supra) while many 
decisions refer only to the grievor's years of service. It is my view, at the very least, one must 
look to the grievor's years of service, the position lost, the likeliness ofreemployment, and 
specifically, the likeliness ofreemployment in the same field in a unionized position. In Humber 
River, supra, the grievor, a registered nurse, was able to find alternate employment under very 
similar terms and conditions and was consequently able to regain some of the collectively 
bargained protections, such as a just cause provision, This factor worked to reduce her 
entitlement. Although similar, the analysis is not equivalent to assessing how long it will take the 
grievor to find alternate employment. In the Humber River, supra, matter the value of losing 
one's collectively bargained benefits was decreased by the ease with which the grievor was able 
to replace them in a comparable position. The value of the collectively bargained benefits is 
related to how easily or difficult they are to replace. 

25. In the matter before me, Mr. Malavolta had 13.8 years of service at the time of his termination. 
He was, by all accounts, described as a skilled plumber with no complaints with respect to the 
quality of his work. His position at McMaster was a full-time plumber, working straight days, 
Monday to Friday, 8:00 a.m. to 4:30 p.m. As an employee within a unionized workforce, he had 
the protection of a just cause provision. 

10 



26. The starting point should be one month per year of service (see Canvil, supra). Factors, such as 
years of service, position, and likeliness of obtaining similar unionized employment, can either 
move the multiplier up or down depending on the circumstances. Looking first to years of 
service, Mr. Malavolta had 13.8 years of service. A review of the jurisprudence provides little 
guidance with respect to this factor. As referenced earlier, individuals with greater years of 
service have been awarded one month (see Canvil, supra) while individuals with fewer years of 
service have been awarded one and a quarter to one and half months per year of service (see NAV 
Canada, supra, and Toronto (Metropolitan), supra). I consider this factor to have neutral 
impact. 

27. The grievor, employed as a tradesperson/plumber, was skilled at his trade and had no complaints 
with respect to the quality of his work. Although I would consider these skills to be portable, I 
have no compelling evidence before me which could either substantiate or invalidate a claim 
with respect to the availability of work as a plumber and specifically, the work of a plumber in a 
unionized environment. I therefore find the factor of the likeliness of re-employment in a 
unionized position to be a neutral factor as well. I note that as a plumber, Mr. Malavolta's 
position aligns with the positions held by the individuals in Canvil, supra and Hendrickson 
Springs, supra, both of whom were awarded one month per year of service. 

28. Losing a unionized position is significant and warrants an award that recognizes the benefits lost. 
Taking into consideration Mr. Malavolta's years of service, position as a tradesperson/plumber, 
and the likeliness of re-employment in a unionized setting, I find that one month per year of 
service adequately compensates Mr. Malavolta for those losses. I note further that the one month 
per year of service is not subject to mitigation. Although McMaster argued thatthe award should 
be reduced by $23,481.73 on the basis that Mr. Malavolta did not mitigate his losses, I agree with 
the majority of cases which have consistently held that damages in lieu of reinstatement are not 
subject to reduction based on mitigation or a failure to mitigate. See for example, Toronto 
(Metropolitan), supra, at paragraph 20; Humber River, supra, at paragraph 30; and, Canvil, 
supra, at page 1 7. 

29. The Union has claimed that Mr. Malavolta, in addition to damages in lieu ofreinstatement, is 
entitled to notice and severance pay pursuant to the ESA. In this regard, the Union relies on a 
number of decisions, including Humber River, supra; NA V Canada, supra; Canvil, supra, and 
DeHavilland Inc., supra. McMaster disputes Mr. Malavolta's claim to ESA notice and severance 
pay and relies on Extendicare (Canada), supra, Re Lakehead University, supra, and Re Toronto 
Housing Corp., supra. 

30. In Humber River, supra, Arbitrator Steinberg states, 

[29] I accept the union's approach to the application ofESA entitlements. 
The ESA entitlements are intended to "tide the employee over" while they look 
for other employment and sort out their lives after the loss of employment. They 
are not intended to compensate for the loss of the many benefits that employees 
enjoy under the collective agreement. There is no double recovery. 
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31. With respect I disagree. Notice pay and severance pay, under the ESA, are related termination 
benefits which serve different purposes. Notice pay is an ESA termination benefit and is intended 
to compensate employees who are terminated without cause and without proper notice. The ESA 
establishes minimum payments based upon an employee's years of service with a maximum of 
eight weeks pay after eight years or more of service. Severance pay, is an ESA termination 
benefit paid to a qualified employee who has his or her employment "severed." It compensates 
an employee for losses, such as the loss of seniority, that occur when a long-term employee loses 
his or her job. Although notice pay and severance pay are separate means of recovery, they are 
bundled together in the same benefit basket under the ESA termination benefits and are intended 
to compensate employees who lose their employment without just cause. With this view, it is my 
opinion that damages in lieu of reinstatement serve a related purpose and are, at least in part, 
intended to compensate employees who are terminated without cause. For example, damages in 
lieu ofreinstatement, like ESA severance pay, compensates an employee for employment losses 
including, the loss of seniority. Damages in lieu of reinstatement and ESA notice and severance 
pay are within the same basket of benefits. The recovery pursuant to damages in lieu of 
reinstatement is, in the matter before me, greater than Mr. Malavolta's benefits under the ESA. 
He is entitled to the greater of the two (damages in lieu of reinstatement) but not both. This view 
is reinforced and supported in Re Lakehead University, supra, Re Extendicare (Canada), supra, 
and Re Toronto Housing Corp., supra. 

32. In Re Lakehead University, supra, Arbitrator Surdykowski opined that Humber River, De 
Havilland, NA V Canada, and Canvil, supra, were incorrect in awarding ESA entitlement in 
addition to damages in lieu ofreinstatement. At paragraph 100, 119, and 120, Surdykowski 
commented, 

100. Finally, in Humber River Hospital v Ontario Nurses ' 
Association, (2017) 285 L.A.C. (4th) 258; 2017 CanLII 83072 (ON LA) 
Arbitrator Steinberg determined that the employer had just cause for discipline but 
not for discharge. He substituted a 10-day suspension for the discharge but 
considered reinstatement inappropriate and awarded damages awarded in 
lieu. Recognizing that the level of compensation should reflect the loss of the 
benefits of collective agreement employment, he considered that there was much 
to commend the Hay River analysis which attempts to place a value on what the 
employee has lost, but nevertheless awarded damages on substantially the same 
basis as in wrongful dismissal cases; namely, 1.25 months' wages per year of 
service, plus a 15% "top up" for loss of benefits, plus ES.A entitlements concluding 
(in paragraph 29 - wrongly in my view) that this did not constitute double 
recovery, plus pre-judgment interest from date of termination to date of payment. 

119. In several cases (notably De Havilland, NAV Canada, Canvil and more 
recently Humber River Hospital) the arbitrator awarded statutory severance and 
termination pay in addition to the in lieu damages he determined appropriate. The 
arbitrator in Humber River Hospital simply stated his bald conclusion that this did 
not constitute double recovery. The arbitrators in NA V Canada and Canvil offered 
no rationale at all, apparently simply accepting the conclusion (without apparent 
examination) in De Havilland that compensation for the loss of collective 
agreement rights does not replicate and should not be confused with ESA 
termination and severance pay (and presumably vice versa). With respect, this is 
wrong. 

12 



120. I agree with Arbitrator White in Extendicare Canada Inc. that statutory 
severance or termination pay entitlements (under the E.SA.in Ontario, and under 
the Canada I .abom Code in federal jurisdiction) are not payable in addition 
to damages in lieu of reinstatement. The purpose of the going forward component 
of damages in lieu of reinstatement is the same as the purpose of statutory 
employment standards severance and termination pay. The statutory entitlements 
are guaranteed minimums for employees whose employment is terminated without 
just cause, and they are only payable ifthe fixed-term calculation 
of damages yields a smaller amount, in which case the legislation mandates the 
minimum payment- again regardless of"bad actor" behaviour which did not 
justify termination. Regardless of the point damages are measured from, in lieu 
damages are in the nature of a one basket non-statutory severance and termination 
payment. That is, a grievor whose employment is tenninated without just cause 
but who is not reinstated is entitled to the greater of non-statutory and statutory 
severance/termination pay, not to both. 

33. In Re Toronto Housing Corp., supra, Arbitrator Herman finds, 

11. There shall be no award of ES.A termination and severance pay. In a 
unionized setting, minimum payments for specified purposes are required by the 
ES.A where a collective agreement does not provide a greater similar 
benefit. However, in determining the appropriate damages to be paid, we are not 
dealing with a specific benefit under a collective agreement but with the 
assessment of the quantum of damages to be paid to the grievor as part of an 
arbitration where it was determined that he was deprived of his unionized 
employment without sufficient justification. The damages awarded herein are 
significant in total amount, and will provide the grievor with a sum of money 
much larger than the ES.A minimums, and will meaningfully assist the grievor 
with any transition period to other employment or in retirement. In this context, I 
am not persuaded that the purpose of the statutory minimums in the Act justifies 
or warrants an order for damages that includes such sums. 

34. I prefer the approach taken in Re Toronto Housing Corp., supra, and Lakehead University, 
supra, and find that Mr. Malavolta is entitled to damages in lieu ofreinstatement in the amount 
of one month per year of service. This award, which represents damages in the nature of non
statutory severance and notice pay, is greater than his potential recovery for notice pay and 
severance pay under the ESA. He is entitled to the greater of the two amounts but not both. 

35. McMaster has argued that there should be a set off from the award in the amount of $11,080.02. 
This amount represents seven (7) weeks of wages for which, as claimed by McMaster, Mr. 
Malavolta was unjustly enriched. McMaster relies upon Re Cuddy Food Products, supra, and Re 
Winnipeg (City), supra, in support of their position that the damage award is subject to an 
amount equivalent to seven (7) weeks pay. In both Re Cuddy Food Products, supra, and Re 
Winnipeg (City), supra, employees were, upon reinstatement, ordered to reimburse their 
respective employers for the amounts they were paid while absent from work. Both Re Cuddy 
Food Products, supra, and Re Winnipeg (City), supra, are distinguishable on the basis that the 
employees were reinstated. In my view, restitution is necessary in both those cases to restore the 
employment relationship. In light of my decision not to reinstate Mr. Malavolta, this is 
unnecessary and unwarranted. 
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36. The Union claims interest on the amount owed calculated from the date of termination. 
McMaster argued that interest was not warranted. I note that interest has been awarded in most of 
the cases addressing damages in lieu of reinstatement. See for example, Humber River, Hay 
River, NAV Canada, Toronto (Metropolitan), Canvil, Hendrickson Spring, Re North American 
Mining, Cassellholme Home, Re Lakehead University, Re Extendicare (Canada), and Re 
Toronto Housing Corp. In each of these cases, interest was awarded from the date of termination. 
I see no reason not to order interest in this matter. Interest will be paid, calculated annually from 
the date of termination, at the rate prescribed by the Courts of Justice Act. 

SUMMARY 

37. Mr. Malavolta is entitled to one (1) month per year of service as damages in lieu of 
reinstatement. He is also entitled to an additional fifteen percent (15%) as compensation for lost 
collective agreement benefits. Interest is awarded from the date of termination compounded 
annually. Mr. Malavolta is not entitled to additional recovery pursuant to the notice and 
severance pay under the Employment Standards Act. There is no reduction or set off for 
mitigation or any past overpayments in wages. Using the figures acalculated in paragraph 9 
(13.825 years of service); paragraph 10 ($5,964.40 monthly earnings); and paragraph 12 
($6,859.50 monthly earnings plus 15%) above, I calculate Mr. Malavolta's claim to be: 

$6,859.06 x 13.825 = $94,826.50 

38. McMaster is directed to pay Mr. Malavolta, within 60 days of this award, $94,826.50, plus 
interest compounded annually from the date of termination. 

39. Damages will be paid in a manner that lawfully minimizes tax consequences upon written 
direction to the Employer, providing that written direction is given within 21 calendar days of 
this decision, and providing that the written direction is accompanied by the necessary banking 
documents and a copy of Mr. Malavolta's 2019 CRA Notice of Assessment. 

40. I remain seized with respect to any issues from or related to this award. 

Dated at Ancaster this 24th day of January 2020. 
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